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Unless orders: clarity, not punishment

Peposhi v Go Crisis Ltd [2025] EAT 27; February 18, 2025
e

The EAT reiterated
that unless orders
are draconian,
require precision in
drafting, and must
be capable of clear
and unambiguous
understanding.

Facts

The claimant brought disability discrimination claims in the ET against two respondents.
It was common ground at the final hearing that he was disabled due to a complete loss
of hearing in his left ear. The hearing was listed over three days in September 2023 and
conducted remotely via the Cloud Video Platform (CVP), with earlier case management
conducted by telephone.

Employment Tribunal

On the first day of the hearing, the claimant made an anonymity application and an
application to amend his claim, both of which were refused with reasons provided
orally. On day two, the claimant applied to postpone the hearing to obtain written
reasons and take advice, citing difficulties following the oral reasons because he relied
on lip-reading.

Technical issues then arose with the claimant’s CVP connection. Attempts to contact
him were made, and he informed the tribunal that he could not proceed by telephone
due to his disability and lack of a suitable device. The hearing was adjourned, and the
employment judge issued an ‘unless order’ requiring the claimant to provide a written
statement with supporting evidence, explaining why he had been unable to rejoin by
CVP or telephone. The claimant emailed shortly before the deadline for compliance
with a witness statement from his sister and attachments, including call logs, WhatsApp
messages, a laptop loan statement, an IT repair receipt, and historical medical records.

Nevertheless, by letter dated 21 December 2023, the tribunal judge concluded there
had not been material compliance with the order, and the claim was dismissed under
rule 38 of the Employment Tribunal Rules of Procedure 2013. The judge held that the
documentation provided by the claimant did not adequately explain why he had been
unable to rejoin the hearing by telephone, that the statement prepared by his sister
was not a statement produced by the claimant, and that the medical records did not
establish disadvantage by telephone participation.

Employment Appeal Tribunal

The EAT allowed the claimant’s appeal and overturned the decision to dismiss the
claimant’s disability discrimination claims. The judge (His Honour Judge Tucker) found
that the ET had applied the incorrect test in assessing compliance by asking whether
the claimant’s explanation was ‘good enough’ rather than whether he had taken the
steps the order required. Objectively, the unless order required a written statement
explaining the inability to rejoin the hearing by CVP or telephone and submission of any
relevant documents. The claimant sent a written statement (including his own email)
and provided documents within the time limit, thereby meeting the order’s terms.

Any ambiguity in those terms, such as whether an explanation was required for CVP or
telephone, or both, had to be resolved in favour of the party required to comply. The
EAT reiterated that unless orders are draconian, require precision in drafting, and must
be capable of clear and unambiguous understanding. They should not be used to test
credibility or dispose of weak claims where other case management tools are available.
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Where a tribunal
proposes to use

an unless order to
address concerns
about conduct,
parties can suggest
alternative case
management tools
that are better
tailored and less

draconian.

Judge Tucker also identified procedural concerns, namely that the order had originally
been made by a panel of three, yet compliance was determined later by the ET judge
alone without inviting submissions. The EAT considered that further submissions by the
parties and deliberations by the original panel would have been preferable for fairness.

Implications for practitioners

This case provides important guidance on the proper construction of unless orders and
the approach for assessing compliance.

Compliance with rule 38 is an objective question: what did the order require, what
did the party do, and did those actions meet the order’s terms? Unless orders must be
drafted with clarity so that it is easy to determine material compliance, along with the
consequences of partial compliance. When assessing the extent of non-compliance,
the ET should focus on material compliance, adopt a facilitative approach, and resolve
ambiguities in favour of the party required to comply.

As claimant representatives, practitioners should scrutinise orders for ambiguity and
invite clarification, including the precise subject of any required explanations and the
standard of detail expected.

Where a tribunal proposes to use an unless order to address concerns about conduct,
parties can suggest alternative case management tools that are better tailored and less
draconian. In disability cases involving remote hearings, representatives should use the
preliminary stages to press for concrete adjustments and technology access planning,
including device availability, screen size, ability to see speakers for lip-reading, and
simultaneous document access. Where a tribunal gives notice of non-compliance
without hearing from the parties, Peposhi supports submissions that fairness may
require representations, and in particular, that where a panel made the order, the same
panel should ordinarily determine compliance.

Comment

Unless orders are not intended to investigate honesty or credibility, or to penalise
perceived obstructiveness. Other powers, such as deposit orders, are better suited to
that purpose. In relation to remote hearings and reasonable adjustments, tribunals
must case-manage proactively to ensure parties, especially disabled and unrepresented
litigants, have the technology and adjustments needed to participate on an equal
footing.

Peposhi refocuses tribunals and practitioners on the importance of precision in drafting
orders, objective assessment of compliance, and restraint in imposing draconian
sanctions. In discrimination litigation, where disability and participation barriers are
common, the decision is a timely reminder to identify and communicate any disability
and need for adjustments at an early stage in proceedings. It also highlights the
importance of careful drafting of unless orders, being conscious of the potential for
ambiguity when orders are made, and consideration of whether clarification may be
required to avoid inadvertent or perceived non-compliance.

Bianca Misiti-Brea
Solicitor, Magrath Sheldrick

Lucy Hughes
Solicitor, Magrath Sheldrick
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