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The limits of employers’ liability for harassment in
the workplace

Campbell v Sheffield Teaching North Hospitals NHS Foundation Trust & Wesley
Hammond [2025] EAT 42; March 27, 2025

Facts

Mr John J. Campbell (JIC) was employed by Sheffield Teaching Hospitals NHS Foundation
Trust (the Trust). He was also a full-time branch secretary for the trade union UNISON. Mr
Hammond (WH), who was also employed by the Trust, had been a member of the union
but had decided he wanted to leave. Despite this, subscription fees kept being deducted
from his salary. After being advised by human resources to speak to UNISON directly, WH
approached JJC to ask whether these fees could be refunded. JJC refused to reimburse
him, and WH started calling him abusive names, including a racially discriminatory term.

Employment Tribunal

JJC brought claims of racial harassment against both respondents.

7

The ET initially examined whether the incident happened ‘in the course of employment
as set out in s109(1) of the Equality Act 2010 (EA). Both JJIC and WH were employed by the
Trust and the incident took place on the Trust’s premises during working hours. However,
it occurred during a break from work and concerned a personal matter related to UNISON,
rather than WH's employment duties. Furthermore, WH's decision to join UNISON was
voluntary and not a requirement for his role with the Trust. The deductions from his salary
resulted from his union membership and were not a decision taken by his employer. In
light of this, the ET viewed this as a personal issue between WH and the union regarding
subscription fees rather than something occurring as a result of his employment.

The ET also determined that the Trust had taken ‘all reasonable steps’ under s109(4) EA
to prevent racial harassment. Those steps (paragraphs 18 of the ET decision and 11 of
the EAT decision) included:

e An induction session highlighting ‘acceptable behaviour at work’ and the Trust's core
values of ‘affording dignity, trust and respect to everyone’;

¢ Annual performance reviews, which included assessment of adherence to the Trust’s
values;

¢ Display of the Trust's values on posters in the workplace;

* Mandatory training on equality and diversity every three years.

Employment Appeal Tribunal
JJC appealed to the EAT on two grounds:

1. The ET had misapplied s109(1) EA by focusing too narrowly on the statements made
without considering the broader context, such as the workplace location and the
natural connection between union membership and the workplace.

2. The ET had incorrectly applied s109(4) EA by only considering what steps the Trust
had taken, without evaluating whether any further reasonable preventative steps
could have been taken.
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... employers may
not be liable for
employees’ actions
that are personal in
nature or unrelated
to their work duties,
even if such conduct
takes place on work
premises.

Regarding the first ground of appeal, the EAT held that the ET had properly balanced
all relevant factors in concluding that the incident did not occur ‘in the course of
employment’. The ET had not erred in law or overlooked any relevant factors.

The decision on the first ground of appeal meant the appeal had to fail, but the EAT
proceeded to examine the second ground. The EAT determined that the ET correctly
applied the statutory defence under s109(4) EA. JIC did not propose any additional
reasonable steps which could have been taken to prevent the incident, and the EAT had
no further suggestions. Therefore, the ET made a clear factual finding that the Trust
had taken all reasonable steps to prevent racial harassment.

The EAT also found it persuasive that the Trust had provided WH with mandatory
equality and diversity training in a small group just eleven days before the incident.

The appeal was dismissed.

Implications for practitioners

The EAT's decision illustrates the limits of employer liability under the EA. Whilst each
case turns on its own facts, employers may not be liable for employees’ actions that are
personal in nature or unrelated to their work duties, even if such conduct takes place
on work premises.

It also highlights the importance of employers taking proactive and preventive steps
to prevent discrimination as a means of avoiding liability for discriminatory acts
committed by their employees. The case provides helpful guidance for employers on
the ‘all reasonable steps’ defence under s109(4) EA as it sets out specific examples of
what such steps may involve. The employer in this case had taken comprehensive steps
to promote equality and diversity and regularly reinforced its values to ensure that its
employees remained aware of them. Although the ‘all reasonable steps’ defence has
a high bar, these measures were crucial to the employer’s successful reliance on this
defence.

loana Jelea

Solicitor

Magrath Sheldrick
ioana.jelea@magrath.co.uk
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