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 THE BORDERS, CITIZENSHIP AND IMMIGRATION 
Act 2009 (the 2009 Act) received Royal 
Assent on 21 July. The 2009 Act provides 
a new regime for foreign national workers 
applying for British citizenship in the UK.

  LEGISLATION: OLD AND NEW
  Currently, migrants with leave to remain 
in the UK in an employment category 
(participants in the highly skilled migrant 
programme, work permit holders, Tier 
1 (general) migrants, Tier 2 (general) 
migrants and Tier 2 (intra-company transfer) 
migrants) can apply for indefi nite leave to 
remain, following fi ve years’ continuous 
residence. After a further 12 months in the 
UK with indefi nite leave to remain, migrants 
are eligible to apply for British citizenship.

  Under changes introduced by the 2009 
Act, the following steps must be taken by a 
migrant to achieve British citizenship:

    1)  temporary residence for fi ve years, 
eg Tier 1 or Tier 2;

   2)  probationary citizenship; and

   3)  British citizenship or permanent 
residence.

   Although the 2009 Act is now in force, 
the UK Border Agency has yet to provide 
guidance on the practical steps for 
naturalising as a British citizen. We do 
know that the 2009 Act will replace 
indefi nite leave to remain with ‘probationary 
citizenship’ as the step preceding an 
application for British citizenship. The UK 
Border Agency has suggested that this will 
entail a points-based approach to eligibility 
for British citizenship, awarding points to 
applicants for acquiring diff erent ‘skills 
and attributes’ and ‘active citizenship’, 
such as community, voluntary and civic 
work. Current proposals for probationary 
citizenship will see applicants awarded 
points for ‘working hard, obeying the 
law, and speaking English’. Probationary 
citizenship will be held for a minimum of 
one year and a maximum of three years.

  Further guidance from the UK Border 
Agency will clarify exactly what will be 
expected of migrants. However, as this new 
‘path to citizenship’ will not be introduced 
until July 2011, it is uncertain when this 
guidance will be released.

  Those who are in the UK with indefi nite 
leave to remain at the time that these 
changes are introduced in July 2011 will be 
protected by transitional arrangements for 
a further two years. These migrants will not 
be subject to the new requirements under 
probationary citizenship.

  Unlike indefi nite leave to remain, it is 
understood that ‘probationary citizenship’ 
will be time limited and will therefore 
expire. During this time, a migrant must 
undertake active citizenship to obtain 
British citizenship or choose to become 
a permanent resident only. If a migrant 
chooses to become a permanent resident, 
the minimum period of probationary 
citizenship will be three years, with a 
maximum of fi ve years.

  It is also understood that probationary 
citizenship will not attract the benefi ts that 
indefi nite leave to remain currently does. 
For example, migrants will not be eligible for 
public funds until they have obtained British 
citizenship and, if probationary citizenship 
was granted on the basis of an employment 
category, the migrant must have been in 
continuous employment since that grant.

  As the rules now stand, when migrants 
apply for British citizenship they must 
demonstrate that they have not been out 
of the UK for more than 450 days in the 
fi ve-year qualifying period and no more 
than 90 days in the 12 months prior to the 
date of application. The 450 days can be 
spread across the fi ve years. The 2009 Act 
proposes that once the changes take eff ect, 
the number of days that an applicant can be 
out of the UK in each qualifying year of the 
fi ve-year period must not exceed 90.

  In addition, migrants can currently apply for 
British citizenship on the basis of fi ve years’ 
residence in the UK in any immigration 
category, provided that they have held 
indefi nite leave to remain for the 12 months 
preceding the date of application. The 2009 
Act stipulates that migrants must have a 
‘qualifying immigration status’ throughout 
the fi ve-year qualifying period to be eligible. 
A person has a qualifying immigration 
status if they have:

    1)  qualifying temporary residence leave;

   2)  probationary citizenship leave;
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   3)  permanent residence leave;

   4)  Commonwealth right of 
abode; and

   5)  a temporary or permanent 
European Economic Area (EEA) 
entitlement.

   We can assume that the UK Border Agency 
will defi ne exactly what a ‘qualifying 

temporary residence leave’ is in its 
guidance.

  The British government has introduced 
these changes to ensure migrants ‘earn’ the 
right to be British. When announcing these 
changes, Minister of State for Borders and 
Immigration, Phil Woolas stated: 

  ‘Being British is a privilege. These 
proposals break the link between 

coming to work here temporarily and 
being given the right to citizenship.’ 

  COMMENT
  Until secondary UK Border Agency 
guidance is issued, we cannot be certain 
that the government’s plan to have a 
more robust path to citizenship will 
not negatively aff ect migrants who 
have contributed to the UK socially 
and economically as a result of these 
changes. We urge all migrants who are 
eligible to apply for British citizenship 
before July 2011 to do so, to ensure 
that they will not be caught by the 
tough new rules.

  By Kate Chisholm, associate and 
Mark Chowdhry, trainee solicitor, 

Magrath LLP.
  E-mail: kate.chisholm@magrath.co.uk;

  mark.chowdhry@magrath.co.uk. 

‘The 2009 Act proposes that once the changes take 

eff ect, the number of days that an applicant can be out 

of the UK in each qualifying year of the fi ve-year period 

must not exceed 90.’



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


